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25 11 C.F.R. § 300.62
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28 INTERNAL REPORTS CHECKED: Federal Disclosure Reports
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30
31 FEDERAL AGENCIES CHECKED: None
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33 1L INTRODUCTION

34 This matter concerns an invitation to a July 21, 2007 reception hosted by supportcrs of
35  Dutchess County (New York) Executive candidate Joseph Ruggiero.! The invitation invites
36 recipients “to attend a reception in support of Wappinger Supcrvisor Joseph Ruggiero and

37 Candidate for Dutchess County Executive with special guests Congresswoman Kirsten

' Ruggiero lost in the November 6, 2007 general election to the incumbent, William Sicinhaus.
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Gillibrand and Assemblymember Kevin Cahill.” See Attachment 1. The lower half of the
invilation provides the [ollowing contribution amounts for recipicats to check off: $2,500
(Chair); $1,000 (Host); $500 (Sponsor); and $150 (Individual ticket).> The invitation also states
that Sponsors, Hosts and Chairs were eligible to participate in a “VIP” reception with
Representative Gillibrand and Assemblymember Kevin Cahill. 1d.

The complainant asserts that Gillibrand violated the soft money prohibitions of the
Fcdcral Election Campaign Acl of 1971, as amended, (“the Act") by permitting her name to
appear on the subject invitation, which asked for contrihutions up to $2,500 and did not contain
any language prohibiting corporate contributions. See 2 U.S.C. § 441i(e)(1)(B) and 11 C.F.R.

§ 300.62. The response contends that the facts do not support a finding that Gillihrand violated
the Bipartisan Campaign Reform Act of 2002’s (“BCRA”) ban on the solicitation of non-Federal
funds because Lhe invilation in question was sent without hcr personal knowledge and all the

contributions raised by the event camc from Fedcrally permissible sources in amounts less than

2 Under New York State law, individuals, corporations, political committees, unineorporated unions and trade
organizatinns, and any other eutities such as Lengues and associations may contribute to candidates and committees.
Limited liability companies are treated as individuals for contribution purposes. See New York State Board of
Elections, hitp://www.statc.ny.us (last visitcd Jan, 15, 2008). Accnrding to the Dutchess Conunty Clerk®s nffice,
individual contributors w candicdaies running for County Exceolive were entilled Lo contribute $7,881.50 o each
candidate in the general election.
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$2,300.> According to the response, Gillibrand’s eampaign employs individuals whose
responsibilities include responding Lo requests for political support in the district. The response
asserts that these employees are not permitted to solicit or direct “soft money.” Response at 2.
Further, Ross Offinger, the campaign staffer who reviewed the invitation and approved its
distribution on behalf of Representative Gillibrand, states in his affidavit that he was unfamiliar
with the relevant Advisory Opinions and thought that the draft invitation was appropriate
because the highest amount solicitcd ($2,500) did not exceed the $4,600 (he representative was
entitled (o solicit for her own primary and general elections combined.! See Offinger Aff.

19 ! and 3.

As discussed more fully below, a Federal officeholder may not consent to appear in a
solicitation that is not expressly and entirely limited to amounts and sourccs that comply with the
Act’s contribution limits and sourcc prohibitions. In this matter, Representative Gillibrand,
through hcer agent, authorized the issuance of a solicitation that specifically requested

contributions in excess of Federal limits and failed to expressly bar contributions from probibited

3 Ttin an opeu question as to whether Jederally impermissible funds were raised for the Friends of Joseph Ruggiero
(the “Rnggiero committee™) as a result of the subject solicitation. It appears that the Ruggiero commitiee may have
received onc individual contribution of $2,500 and a $500 contributiou from a limiled Liubility company. The
respondent contends that the $2,500 contribution was not “raised by Lhe event,” bnl was raiscd by a member of the
Host Committee at around the saine tiine as the event. Responsc ul 2 n.1. However, the response does not explain
why the individual contributor is ideutified in (be RSVP list as attending the cvent or why his contribution check is
made out for the exact amount specified in the solicitation. According to the response, the Ruggiero committee does
not know whether the $500 check from Mcdical Answering Services, LLC “was corporate.™ Id. A search of the
publicly available information yiclded no information as to whether Medical Answering Services, LLC files with the
IRS under a single member’s namic, as a partnership or as a corporation. See 11 CF.R. § 110.1(g). ‘The category
uuder which the Rugyicro commitrec chose to report this contribution to the New York State Board of Elections,
however, suggests tbat the $500 contribution may have come from corporate fands. Insread of reporting this
contribution in its 2007 32 Day Prc-Gceneral Disclosnre Report as an individual or partnership contrihution under
Filing Scbedule A (Monetary Contributions/Individusl & Purtnership), (be Ruggicro committee reported the $500
under Filing Schedule C (Other Monetary) where it appears to have reported all contributions received from
corporations, unions and political committees. A review of New York State Board of Elections database indicates
that the Ruggiero committee did not file any of its corporate contributions under Filing Schedule B (Monetary
Contributions/Corporarc).

* Ruggicro did not bave an opponent in the September 18, 2007 primary elcction.
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sources, including corporations, labor unions, foreign nationals and govcrnment contractors.
Therefore, this Office recommends that the Commission find reason to believe that
Representative Gillibrand violated 2 U.S.C. § 441i(e) and 11 C.F.R. § 300.62, authorize pre-
probable cause conciliation and approve the attachcd conciliation agreement.

II. DISCUSSION

A. The Fundraising Iuvitation Constituted a Solicitatiou by the Respondent
For Fands Excceding the Act’s Contribntion Limits and Source Prohibitions

Under BCRA, Federal officeholders, candidates for Federal office, agents of Federal
officeholders, and agenls ol candidates for Federal oflice may not solicit, rcccive, dircct, transfer
or spend funds in connection with either Federal or non-Federal elections, unless the funds
comply with Federal contribution limits and source restrictions.” 2 U.S.C. § 441i(c)(1)(A) and
(B); 11 C.FR. §§ 300.61 and 300.62. Specifically, Federal officeholders, candidates, and their
agents, may not raise funds in connection with Federal or non-Federal elections that exceed the
current limit of $2,300 per election per candidatc or coinc from corporations, labor organizations,
federal contraetors or foreign nationals.® The Commission defines the term “solicit” as “to ask,

request, or recominend, explicitly or implicitly, that another person make a contribution,

¥ No persons can make contributions to any Federal candidate or that candidate’s authorized political committee
that exceeds $2,300 per election. 2 U.S.C. § 441a(a)(1)(A). Corporations, labor unions, federal government
contractors and foreign nationals are prohibited fiom making contributions. 2 U.S.C. §§ 441b(a), 441c{a)X1) and
441e(a).

¢ A Federal officeholder or candidate for Federal office may, however, attend, speak, or be a featured guest ata
fundraising event for a Slute, district, or local commitice of » politicul party, withoul restriclion or regulation.
2US.C. §441i(c)3); It CF.R. § 300.64. In thc Explmation and Jostification for {1 C.F.R § 300.64, the
Commission noted that the rule “is carefully circumaerihed and only extcnds to what Federal candidutes and
officeholders say at the Siute parly fundraisiug events themselves ... the regulation does not affect the prohibition on
Federal eandidates and officeholders fiom soliciting non-Federal funds for State parties in fundraising letrers,
telephone calls, or any other fundraising appeal made before or after the fundraising event. Unlike otal remarks that
a Federal candidate or officeholder may deliver at a State party fundraising event, when a Federal candidate or
officeholder signe a fundraising letter or makes any other written appeal for non-Federal fonds, therce is no question
that a solicitation has taken place that is restricted by 2 US.C. § 441i(e}(1).” 70 Fed. Reg. 37,649, 37,653 (June 30,
2005).
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donation, transfer of funds, or otherwise providc anything of value.” 11 C.F.R. § 300.2(m).’

The Commission’s regulations describe a solicitation as “providing a scparate. ..reply device that
contains an address to which funds may he sent and allows contributors or donors lo indicatc the
dollar amount of their contribution or donation to the.. .political committee.” 11 C.F.R.

§ 300.2(m)(1)(i).

The Commission has intcrpreted this restriction on the solicitation of funds in the context
of particular facts presented in several Advisory Opinions regarding Federal candidates’ and
officeholders’ participation in fundraising events wherc donations outside of Fedcral contribution
limits and sourcc restrictions were sought. See AO 2003-03 (Cantor), AO 2003-36 (Republican
Governors Association (“RGA”); see also AO 2003-37 (Americans for a Better Country
(“ABC") (snperseded hy 11 C.F.R. § 106.6 on Nov. 23, 2004).

"The facts addressed in the Cantor Advisory Opinion relate to the appearance of Federal
candidales and officcholders in publicity preceding an event at which funds would be raised for
state candidates. Specifically, the requestors noted that

[t}hey would like Rcprescatative Cantor to: (1) attend campaign events, including

fundraisers, (2) solicit financial support, and (3) do so orally or in writing.

Congressman Cantor would like to participate in (heir campaigns in this manner.

Requestors ask for guidancc fromn the Commission about the degree to which

Representative Cantor, as a Federal officeholder and candidate, may engage in
State and local election activities.

7 The Commission adopted this detinution of “solicit” on March 20, 2006 (effective April 19, 2006), in response to
the decision of the United States Court of Appeals for the Distriet of Columbia Circuit in Shays v. FEC, 414 F.3d 76
(D.C. Cir. 2005), rek ‘g en banc denied {Oct. 21, 2005). The Commission speeifically declined to make changes to
the principles set forth in tbe Advisory Opinions that arc applicable bere or to initiate a rulemaking to address the
issues based on testimony that the principles articulated in these Advisory Opinions are well understood and that
“the community is complying witb them.” See 71 Fed. Reg. 13,926, at 13,930-31 (Mar. 20, 2006).
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In response to the specific question asking whether the Congressman’s atlendance at the cvent
may be publicized and whether he may participate in the event as a featured guest, the
Commission rcsponded:

Section 441i(e)(1) and section 300.62 do not apply to publicity for an
evenl where thal publicity does not constitutc a solicitation or direction of non-
Federal funds by a covered person, nor to a Federal candidate or officeholder
merely because he or she is a featured guest at a non-Federal fundraiser.

In the case of publicity, the analysis is two-fold: First, whether the
publicity for the event constitutcs a solicitation for donations in amounts
exceeding the Act’s limitations or from sources prohibited from contributing
under the Act; and second, whether the covered person approved, authorized, or
agreed or consented to be fcatured or namcd in, the publicity. 1f the covered
person has approved, authorized, or agreed or consented to the use of his or her
name or likeness in puhlicity, and that puhlicity contains a solicitation for
donations, there must be an express slalement in that publicity to limit the
solicitation to funds that comply with the amount limitations and source
prohibitions of the Act.

AO 2003-03 (Response to Question 3.¢) (citations omitted).

The Comumission revisited the issue of covered persons’ participation as featured guests in the

RGA Advisory Opinion. The specific question there was:

1.b. May a covcred individual participatc [as a fcatured guest at an RGA
fundraising event] by having his name appear on written solicitations for an RGA
fundraising event as the featured guest or speaker?

After restating the two-step analysis from the Cantor Advisory Opinion, the Commission
answered:

A Federal candidate may not solicit funds in excess ol the amount limitation or in
violation of thc sourcc prohibitions of the Act. If the covered individual
approves, authorizes, or agrees or consents to be named or featured in a
solicitation, the solicitation must contain a clear and conspicuous express
statement that it is limited to funds that comply with thc amount limits and source
prohibitions of the Act.

AO 2003-36 (Response to Question 1.b).
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"Thus, if a Federal officeholder, a Federal candidate or an agent of the Federal
officeholder or candidate approves, authorizes, or agrees or consents to bc named or featured in a
solicitation, then the entire solicitation must be limited to Federally permissible funds. The
Commission further explained this restriction in RGA, stating that a disclaimer will not inoculate
a cavered person who approves his or her appearance in a solicitation thal explicitly seeks funds

beyond the limits and prohibitions ol the Act. AO 2003-36, at n.9.

Subsequently, the Commission again considered the involvemcnt of Federal officeholders
or candidates in fundraising lor non-Fedcral eleetions in the ABC Advisory Opinion. In ABC,
which primarily addressed the allocation of expenses by nonconneetcd ecommittees and was
superscded when the Commission enacted new regulations regarding the alloeation of ccrtain
expenses (see 69 Fcd. Reg. 68,050, 68,063 (Nov. 23, 2004)), the rcqueslor asked if Federal
officeholders or candidates could be named as “honored gucsts™ or “featured speakers™ at
[undraising cveuts for ABC’s non-Federal account. The Commission, citing (o both the Cuntor
and RGA Advisory Opinions, statcd:

[A] candidate’s consent or agreement to be mentioned in an invitation as an

honored guest, fcaturcd speaker or host, where that invitation is a solicitation,

constilutes a solicitation by the candidate. Thus, if 4 candidale agrees or conscnts

to be named in a fundraising solicilalion as an honored gucst, featured speaker or

host, or if the invitation constitutes a solicitation for any other reason, then the

solicitation must contain a clear and conspicuous statcment thal the entire

solicitation is limiled to funds that comply with thc amount limits and source

prohibilions ol the Act.

AO 2003-37, at 18 (emphasis addcd).®

Most recently, the Commission addresscd the participation of 2 Federal officeholder in

¥ Although AQ 2003-37 (ABC) was superseded by new regulations addressing certain allocation rules, we believe
the analysis as it pertains to Federal officeholder or caudidate involvenient in fundraising for non-Federal cleclions
is sound.
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fundraising events for state and other non-Federal candidates in MURs 5712 and 5799 (McCain).
In those matters, the Commission, consistent with the gnidance provided in the ahove-referenced
Advisory Opinions, determincd that when a Federal ofTiceholdcr or his agent agrees to that
officeholder’s appearance in a written solicitation for contributions in connection with the
clection of a non-Federal candidate, the cntirc solicitation must be expressly and entirely limited

to amounts and from sourccs that comply with the contribution limits and sourcc prohibitions.

See MURs 5712 and 5799 (McCain).

In summary, to comply with the soft money prohibitions of BCRA, Federal ofliceholders
and candidates, and their agents, must adhere to the following requirements if and when they, or
their agents, approve, authorize, agrec or conscnt to appear in a written solicitation in connection

with the election of non-Federal candidates:

L. A Federal ofliceholder or candidate may appear in writtcn
solicitations in connection with the election of non-
Federal candidates, so long as the solicitation is expressly
and entirely limited to amounts and from sources thal
comply with the Act’s contribution limits and source
prohibitions.

2. If a written solicitation in connection with the election of
non-Federal candidates asks for donations, but does not
speeify an amount, a Fedcral officcholder or candidate
1nay appear in the written solicitation provided it
contains express language stating that the Federal
officeholder or candidate is only soliciting amounts that
comply with the Act’s contribntion limits and source
prohibitions.

3. However, if a written solicitation in connection with the
eloction of non-Federal candidates explicitly asks for
donations of funds in amounts exceeding the Aet’s
contribution limits or from prohibited sonrces, then a
Federal officeholder or candidate may not appear in the
solicitation regardless of whethcr there is an express
statement limiting the Federal officeholder or candidatc’s
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solicitation to funds that comply with the amounl limits
and source prohibitions of the Act.

The solicitation to the Ruggiero reception sought donations in specific amounts of $2,500
(Chair level), $1,000 (Host level), $500 (Sponsor level), and $150 (Individual ticket). See
Attachment 1. The amount requested from recipicnts scekiug to become a Chair level donor
exceeded the Federal contribution limits for individuals per eleelion pcr candidate. 2 U.S.C.

§ 441a(a). Further, the solicitation did not contain any language stating that the entire
solicitation was limited to contributions from Fecderally permissiblc sources. 2 U.S.C.
§§ 4411(a), 441c(a)(1) and 441e(a). Thus, the solicitation to the July 21, 2007 Ruggicro
fundraiser was not limitcd to Fedcrally permissible funds.

Given that the solicitation al issue in this mattcr, which Representative Gillihrand
consented to through her agent, was not expressly and entirely limitcd to amounts and sources
that complied with (he Act, this Officc rccommends that the Commission find reason to believe
that Representative Kirsten Gillibrand violaled 2 U.S.C. § 441i(e) and 11 C.F.R. § 300.62,
authorize pre-probahle conciliation and approve the attachcd conciliation agreement.

B.  Representative Gillibrand Appeared, Authorized, Agreed or Consented to
Appear in the Solicitation Through Her Agent

Gillibrand’s response suggcsts that she cannot be held personally liable for the actions of
her campaign’s Finance Director, Ross Offingcr, in approving thc appearance of her name on the
solicitation at issue. Response at 4. However, Gillibrand can be held liablc for Offinger’s
aclions because she authorized Offinger to act as ber agent with respect to her participation in
political cvenls held in her congressional district, including the July 21, 2007 fundraiser for
Dutchess County Executive candidate Ruggiero.

For purposes of the Commission’s BCRA regulations, an agent is defined as *“any person
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who has actual authority, eilher express or implied,...to solicit, receive, direcl, transfer, or spend
funds in connection with an election™ on behalf of a candidate for Federal office. 11 C.I.R.

§ 300.2(b). It is thereforc unncccssary for a principal to have explicitly told his or her agent to
perform a particular function on his or her behalf. Rather, actual authority may be establishcd in
many different ways. See Definition of “Agent™ for BCRA Regulations, 71 Fed. Reg. 4975,
4978 (Jan. 31, 2006).

Apparen! authority is nol necessary Lo capture impermissiblc activitics by pcrsons

holding certain titles or positions within a campaign organization, political party

committee, or other political committee. A title or position is most frequently part of the
grant of actual authority, either express or implied. Jd.

The Commission stated that because a title or position creates an implied scope of
authority, the Federal officeholder or candidate could be found liable for his or her agent’s
aclions, provided they are within the scope of authorily, even if the Federal officeholder or
candidate instructed the agent not to perform the task. See id. In addition, “[a]cquiescence by
the principal in conduct of an agent whose previously conferred authorization reasonably might
include it, indicales that the conducl was authorized...” Id. at 4979 (quoting Restatement
(Agency) § 43).

The available information indicates that Offinger, who was employed as the Gillibrand
campaign’s Finance Director, had aclual authorily o approve (he use of Representative
Gillihrand’s name in solieitations for fundraising events. Offinger Aff. q 1. The response admits
that Gillibrand’s campaign employs individuals, such as Offinger, whose duties include
responding to requcests for political support in her district. Response at 2. According to
Offinger’s affidavit, he responds to thesc types of requests from “time to time™ and reviewed and
approvcd the Ruggicro committee’s requcst that Gillibrand partieipatc in the July 21, 2007

[undraising cvent. Offinger Aff. Y 1-3. Offinger states that he was contacted by (he Ruggiero

10
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camnpaign in the summer of 2007 regarding whether Representative Gillibrand could attend the
July 215l fundraising reception to support Ruggiero’s candidacy and whether her name could be
included on the event invitation. Offinger Afl. 1Y 2 and 3. After checking Gillibrand’s schedule
and reviewing a draft version of the invitation, Offinger confirmed thc Congresswoman’s
aftendancc at the event and approved the appearance of her name on the subject invitation.” /d.

By authorizing Offinger (o respond to requests for political support in the district, such as
the July 21, 2007 reception for candidate Ruggiero, Gillibrand permitted him to act as her agent
in pcrforming whatcvcr tasks were required to arrange for her appearance at such events,

including revicwing and approving invitations to those events. 71 Fed. Reg. 4975, 4978-79;

10044271516
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Restatement (Agency) § 43. It was not necessary for Gillibrand to have scen the subject
invitation or for her to have explicitly authorized Offinger to perform the spccific lasks
associated with rcsponding to (he Ruggiero committee’s request on her behalf. Id. By
authorizing Offinger to respond to requests, like that madc by the Ruggicro committcc,
Gillibrand implicitly authorized him to perform whatever tasks were necessary to cnable hcr

participation and appearance at such political cvents, which tasks would include the review and

approval of invitations.

III. CON TION AND CIV

We believe that an invcstigation is unnecessary and, therefore, recommend that the

Commission enter into pre-probable cause conciliatiou with Ropresentative Gillibrand and

approve the attached conciliation agreement.

TY

® According to Offinger, the draft invitation he approved was substantially the same as the copy of the invitation

atrached to the complaint. Offinger AfT. §3.

11
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IV. RECOMMENDATIONS

1.

Find reason to believe that Representative Kirsten Gillibrand violated 2 U.S.C.

§ 441i(e) and 11 C.F.R, § 300.62;

Enter into pre-probable cause conciliation with Representative Kirsten Gillibrand;

Approve the attachcd conciliation agreccment;

Approve the attuched Factual and Legal Analysis; and

Approve the appropriate letter.

2-1-08

Date

BY:

12

Thomasenia P. Duncan
General Counsel

AL G

Kathleen M. Guith
Acting Associate General Counscl

Iinos | Jadotin
Thomas J. Anférsen

Acting Assistant General Counscl

Marianne Abely a

Attorncy
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1. Invitation to July 21, 2007 Ruggiero Fundraising Event
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Monique Segarra & Christopher Lipscomb, Warren Smith & Ron VanVoorhles,
Carolyn Marks Blackwood, Clare Brandt, Linda Faber, Stewart Kahn, Bruce Kraus,

Kathy Hammer, Chris Del Giudice, Bill Jeffway, Michael Del Giudice and Jaynne Keyes

{Committes in formation)

Cordially invite you
to attend a reception in support of

Wappinger Supervisor

Joseph Rugglero

and Candidate for Dutchess County Executive

With special guests
Congresswoman Kirsten Gillibrand
&
Assemblymember Kevin Cahill

Saturday July 21"
3:30-5pm
At Mansakenning, the home of
Monique Segarra and Christopher Lipscomb
70 Mansakenning Drive (off Ackert Hook Road)
Rhinebeck, NY

Please RSVP to dbelau@ganhllnlg.ng
by July 13

Spacae is limited
Chalr $2500
Host $1000

. Sponsor $500
Individual Ticket $150

(Thera will be a VIP receplion for Sponsors, Hosts and Chairs with Rep. Gillibrand, Assemblyman Cahii & Joseph
Ruggiero)

Donations maybe contributed via credit card on-line at www.joeruggiero.org
Or by sending a check to:
Friends of Joseph Ruggiero
PO Box 294
Wappingers Falls, NY 12580




